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Passed by Shri Uma Shanker, Commissioner (Appeals-II) .

cTf JW¥i,~~~'~-III), 3-IE,J-lc,IG!lc,- II, 3-111ffil<>F!l mu art)"
ape 3rr if@aiana @fGa
Arising out of Order-In-Original No. 81 to 88/Rebate/2014 Dated: 07/01/2015
issued by: Assistant ~ommissioner Central Excise (Div-III), Ahmedabad-II

11,

'Ef J1q"1c>1chci~/WRlc11cfl 'chf· c=m=r m Q"ciT (Name & Address of the Appellant/Respondent)

Mis Reform Packaging Pvt. Ltd

al zrf r 3r4 .ma;Qr arias 3rqra air k i a zr 3rear m m'ct <I'~ ~

a4al¢ a &Ia 3#f@)art at J1"CfR;r m grtaavr 3maaWI a Tar [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«=r mcnR" cITTgrterur 3mrlar :
Revision application to Government of India:

c1) <cnl (@) arr 35=u grean 3rf1frua1994 c8'I' 'tRT 31a #flt sag ama7ii h mt i# ~ 't!RT
i:hT 3([-'tfrn m i;r~~m 3foilTc1~a=rur~ ~~. m«=r m<nR' , fun ~.~
fcra:rm, 'il'ti2.ft' ~.~~ ll,cfcf, 'frfIB: 'JITJT, ~~-1 moo 1 i:hT c8'I' ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m # hmmsr zre aran a fa# sisra zT 3rl arTa ii m fc!ml'
sisrar rzisram ii m aa mt i#, m fa@taisra zr gist ii u? az fa#t arr
i# m fc!ml'~ i# w ~ c8'I' 1Jfcnm m~~ w 1

In case of any loss of goods where the loss occurdn transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse ·

(□) a:rtttf m ~ fc!ml' ~ m ~Qf ii ~.inffia m q{ m ~ ~ ftj~a-/iu, i# 3Q<lf<lT ~
act a u3Ia gr;a h Rz hm i sit ant sa frg zn qr ii zjfaa & [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

(1)

~~ cJfl' ~~~ -m-'~ -m- -~ \i'll' ~~ •l=fRT cJfl' ~ i 3ITT" ~-~ \i'll' ~
~ ~~ -m- ~~ 3'1Tpro, ~ - -m- aR]' 1:!Tffif cIT ~- "CR-m eITT' # fcmr~ (rf.2) 1998
arr 109 arr fgaa fag gt1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final -
products under the provisions of this Act or the Rules made there under and such order
is passed· by the _9ommissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

atUn«er yea (r9ea) Prrraat, 2oo1 a Rm o # ifa Rafe qua in <y-s at ufit
#, MiIB ~ -m- ma- 300T MiIB ~ xf cft.=r l=JNf -m- '%'R 'Wf-~ ~ 3l\frc;r 300T cJfl' qt-qt
mwIT -m- Tr Ufa 3raaa huturRy1 Ur# qr m ~- qr znfhf a siafa err 36-z #
~1!51" -m- -•~ -m- ~ -m- WI!:!' €lsr-- arruf ft atft aifeg +

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-q Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE\A., 1944, under Major Head of Account.

(2) Rf@qua ml4ar # mer uii iav asv Gr wq] zn n m TIT m 2001- ffl -~
l ung 3jhti usf via vanacars snrar al TIT 1000/- cJfl' ffl~ cJfl' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

8tar zyca, as#a uni zgca ya hara 3r4tr muff@raw # If or4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0
{hrUnaye 3rf@, 4944 t errr 36-4t/35-z -m- 3Rflfu:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affawr cuia a if@errft mm fir ca, taala yea viaa 3fl#tr rznf@raut
6t Rea@ts ff8ate cit • 3. 3TR. • g, { R4cat at vi

the special· ~ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-,1 in all matters relating to classification valuation and.

\'.lcR'l@~d ~ 2 (1) qJ i aag 3gr 3IBlcfT al 3r@la, srft #am i v#tar gen, ta
sqraa zyca vi lara r@at4 nrn@raw (Rrec) # ufa 2flt f)fear, rsnarar j sit-20, q
~51[fqe;c,j Cj?A.jl\JO,S, lTEfTllfr Tfll"'<', ~H5'-lct1€llct.:...380016.

To the west regional benqh of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

#tr ur zyes (r4ta) fr1at, 2o1' 4t err o # sirsfr vu <y-a feuff fag a1I
srfi#tr znrznf@era@i,6t s{ arfta fas r@ fg rg rrzr cJfl' 'EfR Jffulll'~- -~~~
cJfl' l-Ji.r, ~ cJfl' l-Ji.r 3it an szar gifrq; 5 Gr4 IT 3aa i cffii ~ 1 ooo1- ffi~
wlT 1 ofsir yea #t i, nu at irai aura mrzn #ft4; 6 Gru 5o~-'ffcJ5' m TIT ~ ~
~5000 /- #hr u#t 3ft tiasi sur yea #t in, ans at l-JTlT sit aura ·rn vgfnw+ 59. s"e"9
~<IT~ 'GlJ'TcIT % cffii ~ 10000 /- ffl~ 5Pft I cJfl' ffl~ -:fu!x-cl'< -m- rfl11 xf ~~o~..i- ~'f:~~ \;r ,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied bya fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each .

(4) .-llllllC'lll ~;~1970 "lf2TT wfmr c#l"~-1 cf). 3@<@ frrmfur -Fclrq · 3T:rffR '3cm. 3ITTcf,T .:rT
Te mrlr znenfenfa fufur ,1f@rantam?grii rel al vi uf u xii.6.50 Tffi" "cp1 4J Ill I C'l ll ~
feas car sh a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority sh$1II a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za sit iif@ml=ii at firwraar fmii at sj ft na 3naff fa5au mar & uit v# ye,
a4hr nraa zyca vi bras arfl#tr rznf@raw (aruffafe) Pru, 1os2 ffeel
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t#tr gycan, #ta sna zyc ya hara ar@#tr zrrzntf@ear (Rrec), # ufa sf in
~J:lfc!T(Deinancl)10r s (Penalty) qT 10%a smr mar 3rear; 1 arifa, 3rf@rasarraGm 1o #ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,-
1994)

hr4zr3qrs3k larah3iraf, nf@@tar "aacr#tzia"DutyDemanded) -.:, . .

) (i) section)sis±p#aeiRa zu@r;
(ii) frz a1acrlz3fsz #rfr;
(iii) tr&he frail#fr 6haser if@r.

> zrqfswr 'ifrar4h' ii nzt qt rm#tnarci, ar4hr' iRraaafvqa gr am fer zrnre.

For an appeal to be filed before the. CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and !Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Ce'nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zT of ii ,r srrr t" gfit 3r4tr ifrswr as mar s< ereas 3rrar @res z aus fatfa it at air fz
arz erca a 10% 9p3rare r ail sgi #a avz far@a t;)" 'ffol" G"s' c); 10% i1aw r #r sr aa &I
In view of above, an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10%
of the duty demanded "Yhere dut~ or duty and penalty are in dispute, or penalty, where penalt~~
alone is in dispute." · ~..ER/AP,,

~ r.
%
:;J'.3)
A



-ly- F.NO.V2[39]74/Ahd-II/AppealL-II/16-17

Order InAppeal
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The subject appeal is filed by M/s. Reform PackagingPvt Ltd. of 1st Floor, Tulip Complex,
I3/H, Pakwan Dinning Hall,Ellishbridge,Ahmedabad-6 (Hereinafter Referred To As 'The
Appellant') Against the Order in Original No.81 to 88/rebate/2014 (hereinafter referred

to as 'the impugned order') passed by the Asstt.Commissioner, Central Excise,div-III,
Ahmedabad-11 (hereinafter referred to as 'the adjudicating authority').

2. Brief.facts of the case is that the appellant has filed a rebate claim amounting

to Rs.16,90,888/-before the adjudicating authority for export made under Drawback

scheme . The appellant has exported the said goods from the premises of
Manufacturer M/s. Shree Ghantakarna Enterprise ,Villege Ulariya, Taluka Sanand, Dist
Ahmedabad ,falling under the jurisdiction of AR III, Division-IV, Ahmedabad-II .The

. .
appellant has submitted the relevant documents along with the individual rebate claim. The
goods viz PP bags have been cleared for export under various ARE -1s covered

under the shipping Bills. it appeared that goods have been cleared for exportavailingfacility
ofCENVAT CreditunderCenvat Credit Rules,2002. Themanufacture exporterhas availed CenvatCreditofraw
materials and input services as declared by them: at Sr. No.3 of the declaration in ARE-1s. Therefore,
when the merchant exporter is availing drawback of excise portion also, then they are
not eligible for rebate claim of Central Excise duty. it appeared that double benefit
has been availed on the exported goods which is not admissible as per the

documents available on records. In view of the above, a Show Cause Notice Was
issued. same was decided vide above OIO and rebate claim rejected.

3. Being aggrieved with the impugned order, the appellant preferred this
appeal on the following main grounds.

That Rule 18 provides that where any goods are exported, the central government
may, by notification, grant rebate of duty paid on such excisable goods or duty

paid on materials used inthe manufacture or processing of such goods. Accordingly,
under Not. No.19/2004- CE(NT) dated 6-9-2004 as amended stipulated that there
shall be granted rebate of whole of the duty paid on excisable goods falling under
the First Schedule to Central Excise Tariff Act, 1985, exported to any country
other than Nepal and Bhutan. Notification stipulates that rebate claim shall be
granted subject to the conditions specified in paragraph 2 and procedures specified
in paragraph 3 of the notification.they have satisfied the conditions and limitations
as laid down under paragraph 2 of the said notification.

That appellant has availed input cenvat credit and also claimed drawback and thus
availed double benefit on the exported goods. How availing cenvat credit under the

provisions of cenvat credit Rules and claiming drawback would debar an exporter from
claiming rebate claim under the provisions of Rule 18 ofCER.

Show cause notice, being issued against the principle of naturaljustice, is not
Sustainable. In this connection reliance is placed on the decision of Honourable Tribunalin
the case of Simplex Mills Co. Ltd. V/s. CCE, Mumbai cited at 2003(162)ELT-599(Tri.-
aoan. <$3
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That goods cleared for export under claim for rebate was actually exported, as evident
from required documents filed by the appellant. Further, duty paid character of the
exported goods is not in dispute. Since these two vital conditions along with conditions
stipulated under notification No 19/2004-CE(NT) stand fulfilled, there is

no reason to deny the rebate claim. Reliance is placed on the decision of Hon'ble Tribunal
in the case of Steelco Gujarat V/s. CCE, Vadodara cited at 2000(122)ELT-381(T) and Mardia
Chemicals Ltd. V/s. CCE, Rajkot cited at 2006(199)ELT-110(Tri-Mumbai)

; i 4. Personal hearing in the matter was held on 07-11-16,15/11/16 and 09/12/16
l
·!

i

.However ,No body appeared for the hearing .Therefore, I proceed to decide the matter
regarding the admissibility of rebate under the provisions of the law I have gone through
the rebate claim, SCN issued, OIO, and appellants written submissions.. I find that, the

Cenvat Credit of raw materials and input services have been availed by the Manufacturer

Exporter and not by the Merchant Exporter. Assessee As well as appellant have declared

the same vide Sr. No. 3 of the ARE-I is involved. As per copy of shipping bills filed By the

appellant it is clear that the Merchant Exporter, M/s. Reform Packaging Pvt. Ltd. of 1st
OFloor, Tulip Complex, B/H Pakwan Dinning Hall,EIlishbridge,Ahmedabad-6 has

availed drawback under DBK schedule A i.e. drawback rate when Cenvat facility is

not availed". Rate of category A drawback is on higher side in comparison to B category,

it includes the Excise portion. Also The merchant exporter is availing drawback of excise

portion.
5. I find that, The provisions of Notification No 92/2012-Customs-(NT) dated: at
Para 6 it is provided that:-
The figures shown under the drawback rate and drawback cap appearing below the column
''Drawback when Cenvat facility has not been availed" refer to the total drawbackc (customs,

central excise and service tax component put together} allowable and those appearing
under the column "Drawback when Cenvat fc.':!liv has been availed" refer to the drawback

allowable under the customs component The difference between the two columns refers to

Qthe central excise and service Lux component ofdrawback lf the rate indicated is the same in
both the column, it shall mean that the samepertains to only customs component and is avdilable
irrespective ofwhetherthe exporter has availed ofCen vat ornot

I find that In the instant case the rate of drawback in category A and B for chapter

Column 'A': Drawback when Cenvat facility has not been availed - Drawback rate 7.2%

,Column 'B': Drawback when Cenvat facility has been availed - Drawback rate- 3.4% ,The
Merchant Exporters has claimed the Draw back at the rate prescribed in column 'A' i.e.

Drawbackwhen Cenvat facilityhas not been availed .
6. Further, I find that the appellant has misstated the facts during submission of

rebate claim , as much as in declaration at serial no 4 "they have declared that the
drawback claim in the ARE-1/Shipping bill is for Custom duty portion only." Looking into
the copies of shipping bills and relevant provisions of law, l find 'that the appellant claimed

the drawback in category A which pertains to "Drawback when Cenvat facility has not

been availed - Drawback rate 7.2%". In this case the manufacturer is availing the CEN VAT

Credit hence it is found irregular.

- ow%,
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7. On the basis of foregoing discussion, I find that the case law quoted by the
appellant are not applicable in this case. Hence, the assessee has availed Cenvat Credit of
raw materials and input services as declared by them at Sr. No 3 of the declaration in ARE
ls and made the payment at the time of clearances of final products for export. On the
other hand appellant again taken back these input credit by way of drawback. A
situation has arisen where the manufacturer is availing Cenvat of inputs, the merchant

exporter is claiming drawback of excise portion also and fraudulently declaring 'A' in the

shipping bill (when Cenvat credit is not availed) against chapter Sub-heading
39232999003. Further, I find that, Declaration is filed to the effect that no separate claim
for duty under Rule 18 of Central Excise Rule, 2002, has been or will be made, as well as,
no claim for refund / rebate of duty has been or will be made under the Customs &

Central Excise duty 'drawback Rules, 1995 by the appellant i.e. M/s. Reform Packaging

Pvt. Ltd. Therefore, when the merchant exporter is availing drawback of excise portion,
the appellant is not eligible for rebate of duty as per provision ofRule 18 of Central Excise

Rules,2002 read with-Notification No 19/2004CE-NT dated 06.09.2004.

8. In view of the foregoing discussion and findings, I uphold the impugned Order and
disallow the appeal filed by the appellant.

9. 3r91aai aarra#r a& 3r4cit ar frr 34taa ala a fan star 1

10 The appeal filed by the appellant stand disposed off in above terms.

ates"-(3mr gia)
31rzr#a (3r4a - II).:,

Attested ~

-{¢5~
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/s. ReformPackagingPvt Ltd

1st Floor, Tulip Complex, I3/H,
Pakwan DinningHall,
Ellishbridge,
Ahmedabad-006

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Dy. Commissioner, Central Excise, Div-III, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

5. P.A. file.
6. Guard file.

0

0

I

i

i!
i!

it
#
·'+


